
MERCHANT AGREEMENT

(Electronic Draft Capture)

THIS AGREEMENT is made between:

        TRANSFUND         

    and  







 
(“Depository Institution”)






("Merchant"). 

1.  DEFINITIONS
1.1
"Access Card" means any card or other device issued or authorized to be issued by a Financial Institution, a Network, or other Person to a Cardholder, to be used to perform Credit Card Transactions.

1.2
"Cardholder" means a Person to whom an Access Card has been issued or shall be issued pursuant to an agreement between such Person and the issuer of the Access Card.

1.3
"Credit Card Transaction" means a transaction which (i) generates a charge or a credit to a Cardholder's account, (ii) is related to purchases of goods or services, and (iii) is initiated by valid Access Cards displaying the service mark or trademark of  Visa U.S.A. Inc., MasterCard International Inc., American Express, Discover, or any other Third Party Cards listed in Exhibit "CC-1" hereto.

1.4
"Financial Institution" means any bank, savings bank, savings and loan association, credit union, or trust company.

1.5
"Gateway" or "Gateway Services" means the interconnection between Merchant and a Network whereby (I) Credit Card Transactions performed by Cardholders are communicated to the Network by the Merchant, (ii) information concerning the authorization or refusal thereof is communicated to the Merchant by the Network, (iii) the Network handles settlement of amounts owed to Merchant by a participating Financial Institution or a Network, and to a Network or a participating Financial Institution by Merchant, and (iv) the Network provides Credit Card Transaction summaries to Merchant.

1.6
"MC/Visa Card"  means valid Access Cards displaying the service mark or trademark of Visa U.S.A. Inc. ("Visa") or MasterCard International Inc. ("MasterCard")

1.7
"Merchant Transaction Account" means a Transaction Account owned by Merchant and specified by Merchant and Depository Institution as the account to which all amounts due to or from Merchant for Credit Card Transactions shall be paid.

1.8
"Modified Gateway Services" means the interconnection between a Network, or a Network's designee, and the authorization processing systems of Third Party Card issuers or their designees, whereby Merchant may obtain authorization electronically from those issuers for processing sales drafts and credit vouchers on Third Party Cards.

1.9
"Network" means an on‑line Credit Card Transaction support system which accepts and processes data with respect to Credit Card Transactions.  

1.10
"Person" means an individual, corporation, association, partnership, governmental body or agency, trust, estate, or any other entity.  "Person" includes a Network.

1.11
"POST"  means a point-of-sale terminal capable of performing Credit Card Transactions. 

1.12
"Third Party Card"  means a valid Access Card displaying the service mark or trademark of Discover and American Express, together with valid Access Cards displaying other service marks or trademarks for which Depository Institution may provide Modified Gateway Services in the future.

1.13
"Transaction Account"  means a deposit account or share draft account at Financial Institution.

1.14
“TransFund” means Bank of Oklahoma, N.A. d/b/a Depository Institution.

1.15
"TransFund Rules" means TRANSFUND's Operating Rules and Regulations, technical specifications, and performance requirements, as well as any other rules or regulations issued by  Visa U.S.A. Inc., MasterCard International Inc., American Express, Discover, or any other Third Party Card issuer.

1.16
"TransFund System" means all terminals, electronic data processing equipment, software, services, interconnections with other Networks, communication lines, accessories, apparatuses, and equipment, and future additions and improvements thereto, connected to Depository Institution or used by Depository Institution, and the procedures established by Depository Institution for accepting, rejecting, and processing Credit Card Transactions.

2.  MERCHANT SERVICES AND FEES
2.1
Under the terms of this Agreement, (I) Merchant will honor MC/Visa Cards when presented to initiate Credit Card Transactions, (ii) Depository Institution will provide Gateway Services for the MC/Visa Cards, and (iii) Depository Institution will provide Modified Gateway Services for Merchant to obtain authorization for accepting Third Party Cards.  All of the services to be provided by Depository Institution pursuant to this Agreement are referred to hereafter collectively as the "Services."

2.2
Merchant will pay to Depository Institution the operating fees set forth in the Exhibits hereto as compensation for the services provided.  All the operating fees set forth in the Exhibits will take effect on the effective date of this Agreement.  At any time thereafter, the operating fees may be changed by Depository Institution from time to time.  Depository Institution will give 30 days written notice to Merchant of any changes, setting forth all of the changed operating fees and specifying the effective date of the change.

2.3
Merchant agrees to maintain a Merchant Transaction Account at Depository Institution, to be used for the settlement of amounts owed to Merchant by Depository Institution and amounts owed to Depository Institution by Merchant.  This account will be governed by regulations in effect at Depository Institution, from time to time concerning such transaction accounts.  Through the account, Depository Institution, will credit or debit Merchant, as appropriate, on each banking business day for all Credit Card Transactions transmitted to Depository Institution from Merchant.

2.4
Depository Institution will provide Merchant with a summary of all operating fees due from Merchant under this Agreement which were  generated during the calendar month.  Depository Institution will debit or credit Merchant's transaction account with Depository Institution, for all such operating fees.  Merchant at all times will maintain a sufficient balance in Merchant's Transaction Account to cover all net debits to the account.  

3.  COMPLIANCE WITH RULES
3.1
Merchant will comply with all the terms and conditions of this Agreement.  

3.2
Merchant will comply with all the terms and conditions of the TRANSFUND Rules.  The Depository Institution Rules may be amended from time to time.  Depository Institution will provide Merchant with copies of the Depository Institution Rules.

4.  MERCHANT'S RESPONSIBILITIES
4.1
Merchant will honor any valid MC/Visa Card regular in appearance and properly tendered for use regardless of the amount, provided however that:

4.1.1  Merchant will determine the validity and currency of such card according to its format and any card recovery bulletin, restricted card list or notice which is furnished to Merchant.

4.1.2  Merchant will contact Depository Institution's authorization facility and obtain approval prior to accepting the sales draft and will note such approval at the appropriate place on the draft as required by the Depository Institution Rules.

4.1.3  Merchant will authenticate the Cardholder's signature (except in the case of a mail or phone order) on the sales draft by comparing it to the signature on the back of the Card.

4.2
Merchant will display upon its premises all decals, signs or other advertising materials supplied by Depository Institution which are intended to notify the public that Merchant accepts Access Cards in connection with sales of merchandise or services.  Merchant will not imply, directly or indirectly, that either MasterCard or Visa endorses Merchant's goods or services. Merchant will not refer to such Access Cards in stating conditions for eligibility to purchase Merchant's goods or services.  Merchant's right to use or display the Visa and MasterCard service marks will continue only until the earlier of the date this Agreement is terminated, or the date Merchant is notified by Depository Institution to cease such use and display.

4.3
Merchant agrees to process sales drafts and credit vouchers through the Electronic Draft Capture service (an electronic transfer system) of Depository Institution.   Merchant will enter all of the following information into a POST for transmission to Depository Institution or its designee: 

4.3.1  the account number and the Card's expiration date, which may be entered in the POST via magnetic strip reader or, if and only if the magnetic strip reader is not functioning or if the card is not present, keypad entry;

4.3.2  the date; and,

4.3.3  the total cash price of the sale or credit including tax and/or gratuities, if appropriate. 

4.4
In addition, Merchant will record all of the same information set forth in Section 4.3 on a sales draft or credit voucher, in a form acceptable to Depository Institution, in Depository Institution’s sole discretion, which will be executed as required by this Agreement, and will contain, for sales drafts, the authorization code or, for credit vouchers, the return code received from Depository Institution’s authorization facility.

4.5
Merchant will require the Cardholder to execute the sales draft (except in the case of a mail or phone order).

4.6
Merchant will include on a single sales draft the total amount of all goods and services purchased or leased in a single transaction, except (I) when the balance of the amount due is paid by the Cardholder at the time of the transaction in cash or by check, or (ii) when the Cardholder executes two separate sales drafts in a delayed delivery sale.  In a delayed delivery sale a deposit is made by completion of one sales draft and payment of the balance is tendered by completion of a second sales draft.  The second sales draft will be conditioned upon delivery of goods or performance of services.  Separate authorization numbers will be assigned for each such sales draft.  Merchant will note on the sales draft the word "deposit" and "balance" as appropriate.  The sales draft labeled "balance" will not be authorized or presented to Depository Institution until the goods are delivered or services performed. 

4.7
Merchant agrees to provide the Cardholder one copy of the draft or credit voucher.  One or more copies will be retained by Merchant.

4.8
In accepting Cards and utilizing the Depository Institution authorization service and transaction processing, Merchant will exercise due care in inputting, recording and processing the information required by subsections 4.3, 4.4, and 4.5.  Merchant will:

4.8.1  only use the POST to transmit information which relates to the sale or lease of goods or services originated as a result of a Credit Card Transaction between Merchant and a qualified Cardholder,

4.8.2  insure the accuracy and adequacy of information entered through the POST as evidenced by the system log maintained by Depository Institution, and

4.8.3  effect corrections and adjustments necessary to the programming of the POST in the manner prescribed in the Depository Institution Rules.

4.9
Depository Institution is not responsible, and hereby expressly is relieved from any and all responsibility, for omissions resulting from merchant-provided transactions data.

4.10
Merchant agrees to obtain a valid authorization prior to completing any sale or lease transaction.

4.11
Merchant expressly waives notice of default or non-payment, protest or demand for payment and any other demand for payment and any other demand or notice in connection with any sales transaction submitted under this Agreement.

4.12
Merchant consents to any extension of time or compromise made with any Cardholder relative to any transaction covered by this Agreement without limiting Merchant's liability thereon.

4.13
At any reasonable time, Depository Institution may examine and verify all records of Merchant pertaining to sales or credit voucher transactions submitted under this Agreement, and Merchant agrees to maintain and preserve those records for a period of seven (7) years from the date of the transaction and will furnish documentation as specified in the Depository Institution Rules.

4.14
Merchant agrees to reconcile and balance sales drafts and vouchers against the transaction record retained in the Merchant's POST at least once each day that Merchant is open and has transactions in the POST, and electronically present drafts and credit vouchers to Depository Institution for payment, pursuant to the Depository Institution Rules, on the date of the transaction.  In the event of a discrepancy between the transaction record maintained by Depository Institution and the transaction record maintained by Merchant's POST, Depository Institution’s transaction record will control.

4.15
Merchant agrees to reconcile the transaction confirmation summaries received from Depository Institution with Merchant's sales drafts and vouchers within seven days after receipt by Merchant and to report any discrepancies to Depository Institution within the same seven day period.

4.16
In the event the authorization obtained by Merchant is less than the amount of the sales draft or greater than the amount of the credit voucher, Merchant assumes all risk of loss resulting from the discrepancy. 

4.17
Merchant recognizes that failure to have a direct outside business telephone line dedicated to the POST may impact the usability to the Electronic Draft Capture service.  If Merchant chooses not to install direct outside business telephone line, Merchant understands that under certain circumstances the functioning of the POST may be impaired.

4.18
Merchant understands that the fee structure detailed in Exhibit "CC-2" of this Agreement is based on compliance with Merchant's obligations under this Agreement.  Merchant's failure to comply with the obligations under this Agreement will cause Depository Institution to experience higher processing expenses which may be passed on to Merchant at the discretion of Depository Institution.

4.19
All sales drafts tendered will represent only obligations of a Cardholder in the amount set forth on such draft for merchandise sold or services rendered by Merchant, and will not involve any element of credit for any other purpose unless otherwise expressly permitted under by this Agreement.

4.20
Merchant will not tender for acceptance by Depository Institution any sales drafts when Merchant has knowledge, or should have had knowledge, of (I) any invalidity or defense to the collectibility of such sales draft, or (2) invalidity or other irregularity of the MC/Visa Card under the restrictions imposed by subsection 4.1.1 hereof.

4.21
Merchant will require no special agreement, conditions or security from a Cardholder in connection with any sales draft and Merchant will establish a fair policy for the exchange and return of merchandise and adjustment of contracts involving merchant services.

4.22
Merchant will issue credit vouchers for any return of merchandise, refund, adjustment or cancellation of a transaction.

4.23
Merchant warrants that all transactions covered by this Agreement originated as a result of a transaction directly between the Cardholder and Merchant and Merchant will pay any fees assessed by Visa, MasterCard or Depository Institution because of improper Merchant activity.

4.24
Merchant agrees to not disclose Cardholder account number information to a third party.  Further, Merchant agrees to store any material containing Cardholder account information in a secure manner or destroy such information at the proper time in a fashion which renders the data unreadable.

4.25
Merchant agrees to offer exclusively to Depository Institution for purchase sales drafts and credit vouchers in connection with sales of merchandise or services via Cards.

5.  Depository Institution’s RESPONSIBILITIES
5.1
Depository Institution will pay Merchant for sales drafts in accordance with the following:

5.1.1  Depository Institution will credit to the Merchant Transaction Account daily the total face amount of each sales draft accepted hereunder less fees for processing sales drafts as set forth on the attached Exhibit "CC-2".  Sales drafts shall be accepted upon (I) their transmittal to Depository Institution via POST and (ii) verification that the amount of the sales draft does not exceed the prior authorization given to Merchant.  All settlements with respect to such drafts shall be deemed provisional until the Cardholder's time period for disputing charges has elapsed.

5.1.2  All figures are subject to final auditing and checking by Depository Institution, and Merchant agrees that Depository Institution may make any corrections necessary to the Merchant Transaction Account without prior notice to Merchant, or may elect to return a deposit for Merchant's correction.  Depository Institution will charge Merchant fees for auditing and making corrections as set forth in Exhibit "CC-2".  The submission to Depository Institution of drafts will constitute an endorsement to Depository Institution by Merchant.  Depository Institution is authorized to place Merchant's endorsement on any sales draft at any time if Depository Institution deems it necessary.  Merchant waives notice of default or nonpayment, protest or notice of protest, demand for payment and any other demand or notice in connection with sales drafts submitted under this Agreement.

5.2
Depository Institution will debit the Merchant Transaction Account for refund(s).  Depository Institution will charge Merchant fees for processing refunds as set forth in Exhibit "CC-2".  

5.3
Depository Institution will provide Merchant with Modified Gateway Services for authorization of sales drafts on Third Party Cards in return for payment of the fees set forth on the attached Exhibit "CC-2".  The provision of Modified Gateway Services is subject to any limitations which may be imposed by the issuers or authorization services of Third Party Cards.  Depository Institution will have no obligation or liability whatsoever, whether actual or contingent, direct or consequential, for the form, content, accuracy, enforceability or authenticity of any transmission to or from Merchant via the Modified Gateway Services.  Merchant will have a separate agreement with each Third Party Card issuer for reimbursement of sales drafts and authorization of sales drafts and credit vouchers.

5.4
The Merchant Transaction Account will be debited daily for all of the fees to be charged Merchant pursuant to this Section 5.

6.  SALE OF POSTS AND SALES IMPRINTERS
6.1
Merchant will install, at its expense, only approved POSTS interconnected to the TRANSFUND System.   Merchant will use TRANSFUND approved sales draft imprinters including validation plates or approved electronic printer.  Such sale/purchase between Merchant and Depository Institution will be made in accordance with the terms of subsection 6.3 below.

6.2
Merchant will use sales draft imprinters which either (I) include validation plates provided by Depository Institution or (ii) are electronic printers approved by Depository Institution in Depository Institution’s sole discretion.  Merchant will purchase from Depository Institution and Depository Institution will sell to Merchant the number and type of sales draft imprinters which are agreed upon between Merchant and Depository Institution.

6.3
The following terms will apply to the sale and purchase of both POSTs and sales draft imprinters (the "Products"):

6.3.1  The total purchase price for the Products to be purchased initially will be as set forth on Exhibit "CC-2" hereto.  The purchase price for Products purchased by Merchant during the term of this Agreement shall be set by Depository Institution from time to time, in Depository Institution’s sole discretion.

6.3.2  Merchant is responsible for paying all personal property taxes, sales tax, and any other federal, state or local tax levied by a taxing entity measured upon the purchase price set forth herein, whether required by law to be paid by Depository Institution or Merchant.  In the event the law imposes the tax on Depository Institution, Merchant will reimburse Depository Institution for such amount, in addition to the purchase price for the terminal as otherwise set forth in Exhibit "CC-2".  In case of doubt as to the liability for any such tax, Depository    Institution will allow Merchant, at Merchant's expense, to assume control of any litigation or proceeding relating to the documentation and settlement of such tax, provided that merchant will, upon final determination and settlement of such tax, reimburse Depository Institution for such tax including any interest charges or penalties accruing thereon.

6.3.3  The Products are purchased F.O.B. Depository Institution’s main office, and title will transfer to Merchant at such office upon authorization of shipment to Merchant.  Acceptance will be deemed to occur when Merchant uses The Products and the Products operate in a satisfactory manner.

6.3.4  Depository Institution warrants that it is the sole owner of the Products and at the time of delivery the Products are free of all liens and encumbrances.  ALL OTHER IMPLIED WARRANTIES, INCLUDING THE IMPLIED WARRANTY OF MERCHANTABILITY, ARE HEREBY DISCLAIMED.  AFTER ACCEPTANCE, THE GOODS ARE SOLD AS IS.  THERE IS NO WARRANTY OF FITNESS FOR USE NOR WARRANTY THAT THE GOODS ARE FIT FOR THE PARTICULAR PURPOSE FOR WHICH THEY ARE BOUGHT.  

6.3.5  Merchant will be responsible for the loss of any Product and for any damage resulting from improper handling, or operation, once the Products have been delivered.

6.3.6  Depository Institution will supply forms to be used as drafts and credit vouchers and other forms necessary for processing transactions.

7.  REIMBURSEMENTS
Merchant will reimburse Depository Institution, or at its option and without prior notice Depository Institution may charge Merchant's Transaction Account, for (i) the amount of any sales draft and (ii) any fees associated with processing the reimbursement, if:

7.1
merchandise is returned, or service is refused, whether or not a credit voucher is issued or delivered to Depository Institution;

7.2
any transaction exceeds the dollar limitation of the qualified Card;

7.3
Merchant has not received authorization for the transaction from Depository Institution;

7.4
the signature on the draft does not match the signature of the Cardholder;

7.5
it is alleged by any Person that the draft was prepared improperly or without authority;

7.6
the draft is illegible or incomplete;

7.7
the Cardholder disputes the sale, the quality or delivery of the merchandise or the performance or quality of the service covered by the draft, or otherwise alleges a billing error, or contends that the merchandise or service has not been accepted, or is in violation of, or fails to comply with, any appropriate law or regulation which controls the transaction;

7.8
Depository Institution for any reason receives a charge related to one or more of Merchant's sales transactions (including but not limited to chargebacks) because of Depository Institution Rules;

7.9
the Cardholder claims that the Cardholder did not participate in nor authorized the transaction, whether or not such transaction was authorized by the card issuer and/or by Depository Institution;

7.10
the draft was prepared or deposited in circumstances constituting a breach of Merchant's responsibility under this Agreement; or

7.11
the extension of credit for merchandise sold or services performed was in violation of law or the rules or regulations of any governmental agency.

8.  PAYMENTS AND COLLECTION RIGHTS
Depository Institution will have the sole right to receive payment on sales drafts it purchases, unless such payment is charged back to Merchant pursuant to Section 7.  Merchant agrees not to sue or to make any collections thereon, except as may be specifically authorized by Depository Institution.  In the event of such authorization, Merchant will hold all collections, if any, in trust for Depository Institution and deliver the same immediately upon request of Depository Institution.

9.  DISCOUNTS
Merchant will be entitled under the Fair Credit Billing Act to grant, or offer to grant, discounts for cash to Cardholders.

10. COMPUTER CONNECTIONS
Depository Institution will use its best efforts to make the Depository Institution System operational and available to support Merchant access to Depository Institution on average during 98 percent of each calendar month.  Merchant will use its best efforts to make its ATMS and/or POSTS operational and available to support the use of an Access Card on average during 98 percent of the business hours maintained by Merchant during each calendar month.

11. EXCLUSIVE RELATIONSHIP  

11.1
During the term of this Agreement and any extension or renewal hereof, Merchant shall not enter into an agreement or understanding with any other Person to provide Services to Merchant.

11.2
Nothing in this Agreement will be construed to prohibit Depository Institution from entering into arrangements with other Merchants to provide Services between Depository Institution and other Merchants.

11.3
Merchant's right to have access to the Depository Institution System is not exclusive or restrictive of similar rights or licenses which Depository Institution may grant to any other Person.  Depository Institution makes no representation or warranty as to (I) the number, kind, location, or operation of POSTS owned or operated by Persons which now are or may become part of the Depository Institution System, (ii) the number, frequency, or type of Credit Card Transactions in which Cardholders may engage at POSTS owned or operated by Merchant or (iii) the number of Access Cards which are, or will be, a part of the MasterCard or Visa cardbase.

11.4
Depository Institution expressly reserves the right to decline to  process transactions for any Financial Institution, Merchant, Access Card, or Person. 

12.  PRIVACY
12.1
Except as otherwise provided in this Agreement, each party agrees to maintain the confidentiality of the other party's proprietary information and the privacy of information regarding Cardholders, Merchant, and Financial Institutions, except insofar as the transmission of such information is necessary or permitted under this Agreement.  The terms of this Agreement will be strictly confidential.

12.2
Depository Institution’s and Merchant's continuing obligations under this Agreement include those relating to privacy, as described herein, and will survive termination of this Agreement for a period of seven (7) years or as otherwise governed by state or federal law.

13.  AUDIT AND REVIEW
13.1
Merchant authorizes and directs Depository Institution to supply to any state or federal examining agency or external auditor of Merchant any information in Depository Institution’s possession pursuant to this Agreement which is requested by such agency or auditor.  Depository Institution is authorized to render reasonable cooperation and assistance in any examination of Merchant's books and records.  Depository Institution will comply with any order of a court of competent jurisdiction directing the delivery of information pertaining to Merchant, or related information, in the possession of Depository Institution pursuant to this Agreement.

13.2
Upon receipt of any demand or request from a Person not mentioned in subsection 13.1 for information in the possession of Depository Institution pursuant to this Agreement, Depository Institution will promptly notify Merchant of such request or demand, unless notifying Merchant is prohibited by law.  Depository Institution will comply with Merchant's instructions regarding release or nonrelease of such information unless the instructions are contrary to law.  

13.3
Merchant agrees to pay Depository Institution reasonable charges for services performed in releasing information pursuant to subsections 13.1 and 13.2, on a "time‑and‑materials" basis.

13.4
Merchant authorizes and directs Depository Institution to supply to any state or federal examining agency or external auditor of Depository Institution any information in Depository Institution’s possession pursuant to this Agreement which is requested by such agency or auditor.

14.  TERM
14.1
The initial term of this agreement will be one year from the date hereof.

14.2
This Agreement will be automatically extended for an additional one (1) year term at the expiration of the initial term and each year thereafter unless terminated by either party pursuant to the terms of this Agreement.

15.   TERMINATION
15.1
Except as set forth below, this Agreement may be terminated by either Depository Institution or Merchant by written notice received ninety (90) days prior to the expiration of the initial or any subsequent term, as set forth in Article 14.

15.2
This Agreement may be terminated by Merchant as follows:

15.2.1 Upon thirty days written notice to Depository Institution in the event of a material breach of this Agreement by Depository Institution.  If, however, Depository Institution cures the breach within the thirty (30) day period after notice then this Agreement shall not terminate.  

15.2.2  Immediately upon verbal notice to Depository Institution, confirmed immediately in writing, in the event Depository Institution, (i) misuses Merchant trade name or service mark; (ii) commits an act of bankruptcy, becomes the subject of any proceeding under the Bankruptcy Act, or becomes insolvent; or (iii) violates the terms of this Agreement concerning privacy.  Depository Institution will have no right to cure if this Agreement is terminated under this subsection.

15.3
This Agreement may be terminated by Depository Institution as follows:

15.3.1  Upon thirty days written notice to Merchant in the event of a material breach of this Agreement by Merchant including, without limitation, any breach which in Depository Institution’s sole opinion places Depository Institution at a substantial financial risk.  If, however, Merchant cures the breach within the thirty (30) day period after notice then this Agreement shall not terminate.  The following events, without limitation, will be considered to be material breaches; (I) Merchant's refusal to comply with any of the Depository Institution Rules; or (ii) Merchant's refusal to comply with any change in the Depository Institution Rules within a reasonable time frame, not to exceed thirty days.

15.3.2  Immediately upon verbal notice to Merchant, confirmed immediately in writing in the event Merchant: (I) misuses any Depository Institution trade name or service mark or the trade name, service mark or trademark of Visa USA Inc. or MasterCard International Inc.; (ii) commits an act of bankruptcy, becomes the subject of any proceeding under the Bankruptcy Act, or becomes insolvent; or (iii) violates the terms of this Agreement concerning privacy.  Merchant will have no right to cure if this Agreement is terminated under this subsection.

15.3.3  Immediately upon verbal notice to Merchant, confirmed immediately in writing in the event:  any federal or state law, regulation, court order, or administrative decision is enacted, promulgated, or issued during the term of this Agreement which, in the sole opinion of legal counsel for Depository Institution, prohibits Depository Institution from operating the Depository Institution System or from offering any of the Services provided for hereunder or prohibits Merchant from participating herein.

15.3.4  immediately by written notice, if Depository Institution determines that it is not in Depository Institution’s best interest to continue the relationship.   If Depository Institution elects and notifies Merchant in writing, Depository Institution may in lieu of termination suspend this Agreement, the Services to be provided under this Addendum, or any part thereof, for stated periods of time determined by Depository Institution.

15.4
The description of any default and any notice served by Depository Institution or Merchant hereunder will in no way preclude Depository Institution or Merchant from specifying additional or supplemental defaults in any action, arbitration, hearing, or suit relating to this Agreement or its termination.

15.5
Notwithstanding anything to the contrary contained in this Section, in the event any valid, applicable law, or regulation of a competent governmental authority having jurisdiction over this Agreement and the parties hereto will limit either party's rights of termination hereunder or will require longer periods than those set forth above, this Agreement will be deemed amended to conform to such laws and regulations.  Both parties will not, however, be precluded from contesting the validity, enforceability, or application of such laws or regulations in any action, arbitration, hearing, or dispute relating to this Agreement or the termination thereof.

15.6
All rights of chargeback as described in the Depository Institution Rules and this Agreement will survive the termination of this Agreement.

16.  LIMITATION OF LIABILITY; INDEMNIFICATION
16.1
Merchant agrees to indemnify, defend, and hold Depository Institution harmless from and against any and all loss, action, proceeding, liability, cost, damage, and expense, including attorney's fees, to which Depository Institution may be subjected or which it may incur either directly or indirectly, in whole or in part, as a result of:

16.1.1  Any act, omission, or representation of, or any violation of the Depository Institution Rules by, Merchant, or any of Merchant's employees or agents.

16.1.2  Any negligence, misrepresentation, or fraud by Merchant, or any of Merchant's employees or agents.

16.1.3  The failure by Merchant to process Cardholder transactions in accordance with the Depository Institution Rules.

16.1.4  The transactional losses incurred or any penalty imposed due to financial failure of Merchant.

16.1.5  Any transaction involving Merchant directly or indirectly (whether or not such claims are valid) including, but not limited to, transactions giving rise to claims interposed by way of defense or counterclaim.

16.2
Except as otherwise set forth in this Agreement, neither Depository Institution nor Merchant will be responsible or liable for acts of God, or actions or inactions by third parties (i.e., circumstances beyond Depository Institution’s or Merchant's control, including, but not limited to utility failures, strikes, labor disputes, or communication failures).

16.3
In no event shall Depository Institution be liable for special, incidental, or consequential damages.

17.  AMENDMENT
17.1
Depository Institution may amend the terms of the Depository Institution Rules from time to time.  Depository Institution will give Merchant thirty (30) days advance written notice of any amendment in the terms of the Depository Institution Rules.  Any change in the Depository Institution Rules mandated by statute or regulation may become effective within such longer or shorter period of time as is required by Depository Institution.

17.2
This Agreement, including, but not limited to this provision, may not be amended orally, but may be amended (I) by Depository Institution upon ten days written notice to Customer or (ii) by a written agreement executed by Depository Institution and Customer.  No officer, employee or agent of Depository Institution has authority to amend this Agreement orally, or to waive the requirements of this provision.

18.  ASSIGNMENT
Merchant may not assign any rights or duties created by this Agreement, whether through sale, merger, or otherwise, without the express prior written consent of Depository Institution, which consent may be withheld for any reason or no reason at all.

19.  INTEGRATION OF AGREEMENT
This Agreement, its Exhibits, and the documents described herein constitute the entire agreement between the parties and supersedes all prior negotiations, understandings, representations, and agreements, if any.  The parties acknowledge that they are entering into this Agreement as a result of their own independent investigation and not as a result of any representations of the other party, its agents, officers, or employees.  Neither Depository Institution nor Merchant is representing, guaranteeing, or assuring any amount of income or revenue attributable to transaction fees, monthly support fees, or annual membership fees to the other party.

20.  COMPLIANCE WITH LAWS
20.1
Depository Institution and Merchant will comply with all state and federal laws and regulations, as may be applicable to each party, including, but not limited to those set forth in Federal Reserve Board Regulations E (12 CFR Part 205) and Z (12 CFR Part 226).  THIS AGREEMENT SHALL BE CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS (AND NOT THE LAW OF CONFLICTS) OF THE STATE OF OKLAHOMA, BUT GIVING EFFECT TO ALL APPLICABLE FEDERAL LAWS.

20.2
Depository Institution makes no warranty or representation that any of the Services are not in violation of any applicable regulations, orders, or court decision, and Depository Institution shall not be liable to Merchant for any costs, expense, damage, or liability incurred by Merchant as a result thereof.  Merchant assumes full responsibility for compliance with all statutes, ordinances, regulations, orders, or court decisions (including both those now existing and those hereafter promulgated), applicable to the advertising or provision of the Services.  No activity shall be conducted on the business premises of Merchant at which any POST is located pursuant to this Agreement which violates any statute, ordinance, or regulation in effect at the effective date of this Agreement or hereafter affecting the POSTS or the Depository Institution System.

21.  CARDHOLDERS ARE NOT THIRD PARTY BENEFICIARIES
This Agreement is for the sole and exclusive benefit of Depository Institution and Merchant.  It will not be deemed to be for the direct and indirect benefit of Cardholders, or Financial Institutions, or to any other Person.  Cardholders will not be deemed to be third party beneficiaries of this Agreement or to have any other contractual relationship with Depository Institution or Merchant by reason of this Agreement.

22.  SEVERABILITY
If any part of this Agreement is found to be unenforceable, the remaining portions of this Agreement will remain in full force and effect.

23.  WAIVER AND DELAY
In addition to their rights hereunder, Depository Institution and Merchant will have all of the rights, privileges, power, and remedies provided by law.  Depository Institution and Merchant may delay enforcing their rights without losing them.  Any waiver of a right by Depository Institution and Merchant will not be deemed to be a waiver of any other rights or of the same right at another time.

24  NOTICE
Any notice required or permitted to be given hereunder will be in writing and will be governed upon the other party personally, or by the United States mail, postage prepaid.   Any notice to Depository Institution will be addressed as follows:                                                           
Any notice to Merchant will be addressed as follows:                                                
Either party may designate another address at any time by appropriate written notice to the other.  Personal service will be effective upon delivery.  Service of any notice or demand by mail will be deemed complete and will be effective from the time the same is deposited in the United States mail.

25  CONSTRUCTION AND INTERPRETATION
25.1
This agreement is to be construed according to and governed by the laws of the State of Oklahoma.

25.2
The titles and subtitles of the various sections and paragraphs of this Agreement are inserted for convenience and will not be deemed to affect the meaning or construction of any of the terms, provisions, covenants, and conditions of this Agreement.

25.3
The language in all parts of this Agreement will in all cases be construed simply according to its fair meaning and not strictly for or against Depository Institution or Merchant.

25.4
It is agreed that if any provision of this Agreement will be determined to be void by any court of competent jurisdiction, then such determination will not affect any other provisions of this Agreement, all of which provisions will remain in full force and effect; and it is the intention of the parties hereto that if any provision of this Agreement is capable of two constructions, one of which would render the provision void, and the other of which would render the provision valid, then the provision will have the meaning which renders it valid.

IN WITNESS HEREOF, the parties have executed this Agreement this      day of               ,        .

MERCHANT






Depository Institution

BY:                                          

BY:
              
TITLE:                                       

TITLE:
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